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Once the party moving for summary judgment has met the initial burden of establishing that no genuine issue of material fact 
exists, the burden shifts to the opposition to show, by more than mere denial and speculation, | that there is a genuine issue 


for trial.” 


Caution: 


When the moving party has carried its burden under summary judgment rule, its opponent must do more than simply show that 


there is some metaphysical doubt as to the material facts 2 where the record taken as a whole could not lead a rational trier of fact 


to find for the nonmoving party, there is no genuine issue for trial. 





CUMULATIVE SUPPLEMENT 


WESTLAW 


§ 18. Burden of proof—Shifting burden to party opposing motion, 73 Am. Jur. 2d... 


Cases: 


Ifa party moving for summary judgment carries its burden of production, the nonmoving party must produce evidence to support 
its claim or defense, and if the nonmoving party fails to produce enough evidence to create a genuine issue of material fact, 
the moving party wins the motion for summary judgment; but if the nonmoving party produces enough evidence to create a 
genuine issue of material fact, the nonmoving party defeats the motion. Conte v. Jakks Pacific, Inc., 981 F. Supp. 2d 895 (E.D. 
Cal. 2013), aff'd, 2014 WL 2599890 (Fed. Cir. 2014). 


At the summary judgment stage, a defendant who will not bear the burden of proof at trial need not affirmatively disprove 
the nonmoving party's case; instead, the burden on the moving party may be discharged by pointing out by reference to the 
affidavits, depositions and other documents in the record that there is an absence of evidence to support the nonmoving party's 
case, and if defendant discharges such burden, nonmoving party cannot rest on its pleadings, but rather must point to specific 
evidence giving rise to triable issue. BAC Home Loans Servicing, L.P. v. Wedereit, 773 S.E.2d 711 (Ga. 2015). 


Once the movant for summary judgment has made a prima facie showing that it is entitled to judgment as a matter of law, the 
burden shifts to the respondent to come forward with rebuttal evidence; however, if the respondent successfully produces such 
rebuttal evidence in the form of an affirmative defense, the burden shifts back to the movant to establish the non-existence of 
a genuine issue of fact as to each affirmative defense. Koules v. SP5 Atlantic Retail Ventures, LLC, 330 Ga. App. 282, 767 
S.E.2d 40 (2014). 


When the party moving for summary judgment has met its burden of establishing a complete absence of any genuine issues 
of material fact, the opposing party must present material and substantial evidence, rather than mere conclusory or speculative 
statements, to raise a genuine issue of material fact. Mont. R. Civ. P. 56. Buckley v. Western Montana Community Mental Health 
Center, 2021 MT 82, 403 Mont. 524, 485 P.3d 1211 (2021). 


Once the party moving for summary judgment has met its burden, the opposing party must present affidavits or other testimony 
containing material facts which raise a genuine issue as to one or more elements of its case. Mont. R. Civ. P. 56(c)(3). Farmers 
Insurance Exchange v. Wessel, 2020 MT 319, 477 P.3d 1101 (Mont. 2020). 


A party may move for a no-evidence summary judgment without presenting summary judgment evidence, but it is required to 
state the elements as to which there is no evidence; the burden then shifts to the non-movant to produce summary judgment 
evidence raising a genuine issue of material fact regarding each element challenged in the motion. Vernon's Ann.Texas Rules 
Civ.Proc., Rule 166a(i). Doe v. Catholic Diocese of El Paso, 362 S.W.3d 707 (Tex. App. El Paso 2011), reh'g overruled, (Nov. 
2, 2011) and rule 53.7(f) motion granted, (Dec. 16, 2011). 


If the moving party makes a properly supported motion for summary judgment and can show by affirmative evidence that there 
is no genuine issue of a material fact, the burden of production shifts to the nonmoving party, who must either (1) rehabilitate 
the evidence attacked by the moving party, (2) produce additional evidence showing the existence of a genuine issue for trial, or 
(3) submit an affidavit explaining why further discovery is necessary. Rules Civ.Proc., Rule 56(f). McComas v. ACF Industries, 
LLC, 750 S.E.2d 235 (W. Va. 2013). 
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